European Consumer Protection
C. The most important new Provisions
This section shall illustrate the most important changes between the old and the new directive. Thereby it should be kept in mind that the Commission primarily aimed at modernizing the existing body of law and creating more consumer confidence. The following analysis shall show whether this aim has been achieved. It should be mentioned, however, that the credit services sector has already massively criticised the new provisions. In their opinion, regulating consumer credit as stringently and in such detail as foreseen in the proposal patronizes consumers in a way which is not necessary. 13 They also point to the fact that the new regulations will lead to a considerable increase in credit costs, which will eventually be passed on to the consumers. These, in consequence, will change their behaviour, particularly causing them to take out fewer loans and, in the end, spend less money. 14 Because of the disastrous effect this would have on overall demand, some experts even talk of a leverage effect on economic growth. 15 Nonetheless, one might doubt the credibility of the industry's critique considering their clearly interested motive: after all, it is mainly the lenders who suffer from an increase in costs and consequently lower profits. Additionally, they might also fear that the burden of more duties of disclosure and the principle of responsible lending 16 might lead to more liability on their side.
I. Scope of Application of the New Directive
The first obvious change concerns the planned new directive's scope of application: This relates to both, its personal as well as its substantial scope. However, the Commission refrained from redefining the meanings of the central terms: con- 13 Cf. the German Association of credit institutions (Bankenfachverband), http://www.bankenfachverband.de/Artikel/startseite007920.cfm as well as the French Association of Specialised Credit Establishments, Consumer Credit Directive. Brussels threatens economic Growth, European Voice of 31 st October/6 th November 2002: "In their current wording the directive's provisions appear to have forgotten that consumers are adults." 14 Up to 75% [other figures mention 50-65%] of the consumers in Europe currently use consumer credit and 30% of consumers enjoy an overdraft facility on their current account. The total amount of these credit arrangements exceeds € 500.000 million, corresponding to more than 7% of GDP. The annual growth rate is overall around 7%; cf. COM (2002) 443 final 3.
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sumer, creditor and credit agreement. 17 Substantially new is that the proposal now also covers surety agreements. 18 These are ancillary agreements to a credit agreement, whereby a consumer as the "guarantor" 19 promises to guarantee the fulfilment of any form of credit granted to natural or legal persons. 20 It is, however, not a necessary prerequisite that the contract guaranteed for is a consumer contract.
As we will not deal with surety agreements in more detail in this article, the relevant provisions shall only be mentioned briefly. Art. 23 protects the guarantor by stating that a surety agreement with respect to an open-end credit agreement can only be concluded for a period of up to three years at the utmost and can solely be extended when the guarantor specifically agrees. 21 Furthermore the guarantor is only liable to the second degree 22 and his or her liability is basically limited to the outstanding balance of the total amount of credit. 23 Most of the proposal's provisions also apply to credit intermediaries. 24 Except in Art. 29, 25 these are in general stated together with the obligations of the creditor and therefore do not require separate mentioning. 26 Art. 3 para. 2 of the proposal constitutes another remarkable novelty. The number of exceptions to the scope of application has been reduced substantially. One of the most eye-catching changes is the abolition of the present thresholds. 27 From now on 17 Art. 20-22 cover specific credit agreements and modalities which partially also justify certain exceptions of other directive provisions (cf. Art. 16). They shall not be looked at in detail. See, Art. 2 lit a, b and c of the proposal. 18 Art. 3 par 1 of the proposal. 19 Art. 2 lit f of the proposal. 20 Art. 2 lit e of the proposal. 21 Art. 23 para. 1. 22 Art. 23 para. 2. 23 Art. 23 para. 3. 24 For a definition of the term see Art. 2 lit d. See, It should not be forgotten that also Art. 3, 12, 14 of the Directive 87/102 are applicable to credit intermediaries; cf. Knobl, ÖBA 1995, 667 (section 3.1.). 25 Concerning advertisement of the intermediary and fees granted to him. 26 Such as e.g. Art. 6 par 1 (exchange of information in advance and duty to provide advice), Art. 10 (information that must be included in credit and surety agreements), Art. 28 (registration of creditors and credit intermediaries), Art. 33 (burden of proof). 27 Art. 2 par 1 lit f of the Directive 87/102 states that the directive shall not apply to credit agreements involving amounts less than ECU 200,--or more than ECU 20.000,--. This will have to lead to an European Consumer Protection any credit agreement covered by the proposal shall be regulated by the directive's provisions, regardless of the amounts involved.
It needs to be mentioned in this context that Art. 5 of the proposal prohibits the negotiation of a credit or a surety agreement outside business premises. This was harshly criticised as doorstep selling is already subject to detailed European legislation 28 and its prohibition is prone to only "increase costs and in no way consumer protection". 29 
II. Duties of the Creditor and/or Credit Intermediary
One of the principal aims of the proposal is described in number four of the six guidelines: 31 "…. more comprehensive information for the consumer and any guarantors". The proposal, however, does not impose a single, all-embracing clause covering all various aspects of duties of disclosure. Instead they are divided into pre-contractual (Art. 6), contractual (Art. 10) as well as other duties.
Art. 6 of the proposal -titled "exchange of information in advance" -immediately attracts one's attention as it is obviously not only the creditor who shall be obliged to meet certain duties of disclosure preliminary to the conclusion of the credit agreement (par 2), but also the borrower. The latter has to provide the creditor with information which is relevant to him "with a view to assessing [the consumer's] financial situation and [the consumer's] ability to repay". 32 Despite these mutual duties the main idea behind Art. 6 still seems to be protection of the consumer as amendment of the respective Austrian provision in the Consumer Protection Code as well. Also the present directive has already led to changes within the Austrian Consumer Protection Code concerning the respective thresholds stated in § 16 par 1 and § 26b applicable to instalment plans and the sale of periodicals -They were then increased from ATS 150.000,--(now approx. € 11.000,--) to ATS 310.000,--(now € 25.000,--). 
the "… creditor may request of a consumer … only such information as is adequate ... and not excessive". However, thinking of systematic interpretation, it is irritating that the obligation of the consumer is mentioned first. Art. 10 of the proposal, titled "information that must be included in credit and surety agreements" can be identified as the central provision with regard to the contractual duties of disclosure. Otherwise various other provisions of the proposal must be looked at to fully grasp the information concept of the directive: such as Art. 21, 33 23 para. 3, 34 24 para. 1 lit. d 35 and Art. 25. 36 It has already been mentioned that these extensive duties of disclosure were severely criticized. They were said to be "unclear, unrealistic and not adapted." The credit services sector especially criticized the lack of clear guidelines as to how to perform the duties. 37 Moreover, some of them were simply seen to be impossible to fulfil. 38 Another argument brought forward was that too much information would not contribute to more autonomy of decision-making but rather result in the opposite. 39 The next core provision of the proposal is Art. 9, which contains the concept of "responsible lending". This principle is also reflected in Art. 6 para. 3, which states that the creditor "shall seek to establish among the credit arrangements [he] usually offer[s] or arrange[s], the most appropriate type and total amount of credit …" for the consumer. This novelty seems to be the biggest bone of contention for the credit services sector. Indeed it remains unclear what the creditors really have to do to meet the requirements arising from this concept. The proposal seems to be contradictory. Art. 8, titled "Central Database", indicates that the concept of responsible lending only requires the creditor to consult the central database before concluding 33 Titled credit agreement in the form of an advance on a current account or a debit account. Art. 21 of the proposal proposes a standard method for providing information during the term of the credit agreement.
34 … which stipulates a duty to inform the guarantor in time before he is made liable. 35 This clause states the creditor's duty to hand over a detailed statement of account in case of the consumer's non-performance with his obligations or early repayment, allowing him to verify the charges and interest claimed. 36 Information that has to be given in the case of overrunning of the total amount of credit. 37 Cf. the French Association of Specialised Credit Establishments (supra footnote 13; Michel Lecomte, Chairman of ASF). 38 Cf. the French Association of Specialised Credit Establishments (supra footnote 13). 39 Cf. the French Association of Specialised Credit Establishments (supra footnote 13) with regard to the obligation to state three different kinds of rates, which in their opinion "can only confuse consumers". European Consumer Protection a credit agreement with a consumer. On the other hand, Art. 9 itself states that the creditor has to use "any means at his disposal" to assess whether the consumer can reasonably be expected to discharge his obligations under the credit agreement. The wording of the latter provision suggests that these duties comprise more than just checking the database. Furthermore, Art. 6 par 3 quoted above obviously further substantiates the general concept. Understanding the concept of "responsible lending" completely therefore requires careful interpretation.
The proposal also increases the lender's liability in cases of bad performance of the financed contract. Whereas directive 87/102/EEC only stipulates a subsidiary responsibility of the creditor in cases where the purchase of a good and its financing are closely connected, 40 the proposal takes this a step further by establishing joint and several liability on the part of the supplier and the creditor, as long as the former acts as a credit intermediary. 41 The consumer therefore has the option of going to court against one or the other or against both at the same time. 42 The preamble of the new proposal emphasises the principle of proportionality as the "principle element linking all the articles in the chapter of non-performance of a credit agreement". 43 Despite its fundamental relevance it is neither explicitly mentioned in any of the proposal's articles nor in any of the 30 recitals 44 as a general concept. The only trace of it can be found in Art. 24 par 1 a) with respect to measures of the creditor to recover amounts due in the event of credit or surety agreements. This -in our opinion -does not adequately express the general importance of the principle. Art. 24 45 et seq. then explicitly lay down the creditor's obligations and rights in cases of non-performance of the consumer. The creditor can only de- 40 Art. 11 par 2 of Directive 87/102. It should be mentioned that the Austrian implementation of Art. 11 ( § 18 KSchG) only stipulates the consumer's right to refuse repayment as long as the supplier has not performed his duties. 41 Art. 19 par 2 of the proposal. 44 Recital 28 thereby only refers to the general meaning of the principle of proportionality with respect to Art. 5 EC, i.e. with respect to measures taken by the Community and not specifically to contractual obligations between creditors and consumers. 45 According to Art. 24 par 2 this is not necessary if the consumer is accused of fraud or acting against his obligations arising from the credit agreement; however, it is the creditor who has to provide the evidence for such circumstances. mand immediate full payment if he gives a prior default notice and grants the consumer a reasonable period of time to comply with his duties. 46 It should only briefly be mentioned that a few provisions remained unchanged in comparison to directive 87/102/EEC, such as Art. 23 on the assignment of the creditor's rights to a third party. 47 In such a case the consumer shall be entitled to plead against that third person any defence which was available to him against the original creditor.
III. Rights of the consumer
The duties of the creditor described in the previous section often constitute corresponding rights of the consumer. However, a few more provisions concerning consumer rights have to be mentioned separately.
Art. 11 stipulates a right of withdrawal for the consumer. He shall have a period of fourteen calendar days to withdraw his acceptance of the credit agreement without having to give any reason. 48 This is another provision criticized in strong terms by the economy. 49 Just as in directive 87/102/EEC,. the new proposal contains the consumer's right of early repayment. A comparison between Art. 8 of directive 87/102/EEC and Art. 16 of the proposal is, however, very surprising Art. 8 of the directive states: "The consumer shall be entitled to discharge his obligations under a credit agreement before the time fixed by the agreement. In this event, in accordance with the rules laid down by the Member States, the consumer shall be entitled to an equitable reduction in the total costs of the credit". 50 Art. 16 para. 1 of the proposal, on the other hand, only states the right to early repayment itself without referring to the right of an equitable reduction in credit costs. Also the proposal's preamble ("examination of the articles") does not mention this right of reduction anymore. This 46 Art. 24 par 1 b) of the proposal. 47 Formerly Art. 9 of Directive 87/102. 48 Cf. supra footnote 30 (Heininger). 49 "Credit providers have neither the means nor services to manage restitution of goods … [This provision] entails a dramatic increase of internal costs for specialised credit establishments, and therefore, at the end of the day, of expenses borne by the consumer…The Directive shows a severe lack of understanding of what actually goes on in the field …" (Cf. supra footnote 13). 50 The statement of reasons of directive 87/02 makes clear that both elements of Art. 8 were of importance: "Whereas the consumer should be allowed to discharge his obligations before the due date; whereas the consumer should then be entitled to an equitable reduction in the total cost of the credit."
irritates even more as Art. 16 contains a new paragraph 2 which seems to only emphasise creditor's interests by entitling the creditor to require an early repayment indemnity from the consumer to offset his charges and lost investment. However, this new provision must not only be interpreted according to its wording: An examination of the preamble shows that Art. 16 actually aims at improving the consumer's situation. The Commission thereby refers to its legal opinion that the "old" Art. 8 of directive 87/102/EEC did not stand in the way of requiring such indemnity but that this indemnity, for the time being, was only justified in the very limited circumstances now mentioned in Art. 16 para. 2. On the other hand the Commission does not restate the consumer's right to have the credit costs reduced. This is not only curious but might even be dangerous as the provision now seems to only protect the creditor. 51 As a last point it should not be forgotten that all provisions in favour of the consumer are not subject to party autonomy. 52 The proposal makes clear that its provisions are imperative and that the rights granted to consumers and provided by the proposal may under no circumstances be surrendered.
IV. Conceptual Novelties of the Proposal
Next to the substantive changes described in the previous chapters the proposal also contains conceptual novelties that need further examination:
The concept of maximum harmonization
The first conceptual novelty, which strikes the reader's attention, is the switch from minimum to maximum harmonisation. 53 Whereas directive 87/102/EEC allowed member states to adopt or maintain more stringent provisions to protect consumers 54 -which has been the traditional way of regulating consumer protection issues 51 Which becomes even more delicate because of the principle of maximum harmonisation; cf. infra [17ff]. 52 Art. 30 par 2 and 4 of the proposal. Member States shall not be entitled to provide for a higher level of protection unless otherwise stipulated. 55 It surprises that, in line with the new proposal, no official reasons for this remarkable change are given. The trend, however, was foreseeable. In its paper on Consumer Policy of 7 May 2002 the Commission already pointed in this direction, but again without an official justification. 56 In our view a plausible explanation seems to be that the Commission no longer considered the older concept of minimum harmonization appropriate for producing optimal results in line with the completion of the single market. Considering the principle of minimum harmonization more closely, and particularly in regard to the reasons mentioned in the various preambles, led us to the conclusion that this principle was conceptually misleading right from the beginning. Minimum harmonization can, in effect, never really promote European economic integration. First of all it cannot be explained from the suppliers' point of view, as they are still confronted with fifteen different member state laws. But also scrutinizing the demand side does not lead to a satisfying explanation one might conclude that minimum harmonization in this respect at least bears the advantage of being able to rely on a common minimum standard of protection; the consumer is confronted with a legal situation which is only different in so far as it is more favourable to him or her. We doubt, however, that this latter presumption can be upheld because the consumer is only familiar with his or her own national legal situation and not with the minimum standard of the directive, he or she still risks a loss in protection when entering the market of another member state, if his or her home member state provides for a higher level of protection than the latter. In our view it is therefore doubtful that consumer cross border activities are really enhanced by a concept of minimum harmonization.
The real reason for this development therefore seems to be a political one. When harmonization in the field of consumer protection started, minimum harmonization seems to have been the lowest common denominator and therefore the only consensus to be reached. 57 The foregoing analysis shows, however, that it did not constitute a real step towards more integration, although it should not be forgotten that it definitely initiated a process, which now culminates in the new concept of maximum harmonization. 55 National provisions concerning maximum or exorbitant annual percentage rate of charge or any other type of setting or evaluation of maximum or exorbitant rates continue to apply, as these specific aspects are not dealt with in the proposal. 56 Quoted supra note 53. It remains to be seen if this new concept will be able to reach its ambitious goals rather than eventually weakening consumer protection. In this respect it is important to keep in mind that, because powerful pressure groups resist many provisions of the proposal, it seems unlikely that the high level of protection presently granted by its regulations can be maintained. If substantial cutbacks must be made, the concept of maximum harmonization may well have a boomerang effect, as half-hearted maximum harmonization -this time the lowest common denominator from a substantial point of view -would then lead to a loss of the high protection level granted in some member states, as they would not be allowed to introduce additional provisions. 58 Since consumer credit and consumer protection in general constitute highly sensitive political issues, the outcome is hard to predict. All elements of the proposal are expected to be extensively discussed. 59 It must be mentioned that there are two exceptions to the principle of maximum harmonization. 60 The first is the optional "positive registry" mentioned in Art. 8 para. 4. 61 Art. 8 states that Member States shall make it compulsory to maintain a central database holding "negative data" recording late payments. This final paragraph 4, however, allows the member states to go further by setting up central "positive databases" recording all consumer commitments relating to credit. 62 The G E R M A N L A W J O U R N A L second exception relates to the burden of proof: 63 Art. 34 64 states, that member states may provide that the burden of proof lies with the creditor or credit intermediary in various respects.
The restriction of a free choice of law
Secondly the proposal follows the examples of former consumer directives 65 and introduces a private international law clause restricting the free choice of law in Art. 30 para. 5 The consumer cannot be deprived of the rights granted by the directive on the grounds that the law applicable to the credit or surety agreement is that of a third country. 66 
V. Sanctions
As far as the sanctions to be provided for 67 are concerned, Art. 31 requires the member states to "lay down infringements of national provisions adopted in application of [the proposal] and ….
[to] take all necessary measures to ensure that these are enforced …". 68 According to the "examination of articles" possibilities include penalties as well as the withdrawal of the creditor's licence. 69 In our opinion it would be necessary to provide for the nullity of contracts or at least of the clauses contrary to the directive's provisions, as this is the only way to really protect the consumers. The creditor's duty to pay a penalty, on the other hand, is of no use to the consumer if the latter is still bound to fulfil an illegal contract.
